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ORDER

The United States has filed a Petition for Rehearing and/or
Clarification. Rehearing is not gppropriate. The opinion filed
on March 29, 2000 in this matter resolves only the jurisdic-
tiond issues raised by the government's invocation of sover-
egn immunity, and on remand, the government is not
precluded from introducing evidence to establish it complied
with gpplicable standards and regulations.

The dip opinion filed March 29, 2000 is amended as fol-
lows.

Slip op. 3587, replace text of first full paragraph starting a
line 12 with the fallowing:

... must fail because the gpplicable regulations and
internd directives denied the tregting physcian and
reviewing officer the discretion to quaify Mellberg
for enligment without following up on Mdlberg's
admission of prior trestment for mentd illness.
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Sip op. 3592-3, replace sentence sarting at bottom of p.
3592 with the following:

The regulations do not vest discretion in the MEB to
recommend areturn to duty if amember receivesa
non-worldwide qudified rating.

Slip op. 3594, replace sentence garting & line 8 with the
following:

The record falls to show that the mentd hedth eva-
uation relied upon by the government to justify Mdl-
berg's separation complied with a mandatory
regulation.



The Petition for Rehearing and/or Clarification is otherwise
DENIED.

OPINION
SCHROEDER, Circuit Judge:

On June 20, 1994, less than one month after his honorable
discharge from the United States Air Force, Dean Méllberg
entered Fairchild Air Force Base near Spokane, Washington
and opened fire, killing 4 people and wounding 23 others. The
dead included two doctors who had months earlier diagnosed
Méllberg as dangerous. The representatives of 19 of the vic-
timsfiled these actions claming the United States should be
held liable on various theories of negligence for Mdlberg's
enlissment, for his subsequent retention in the Air Force
despite bizarre behavior and unfavorable medica evauations,
and for his eventuad honorable discharge into society without
being given any serious medica or psychologica treatment.

The government moved for summary judgment, daming
al of its chdlenged conduct was the product of military judg-
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ment and decison making protected by the "discretionary
function” exception to the Federd Tort Clams Act (FTCA).
See 28 U.S.C. § 2680(a). The plaintiffs responded that none
of the chalenged conduct was shielded by immunity under
the FTCA. Thedidtrict court granted the government's motion
only in part and both sdes gpped after certification for inter-
locutory appeal pursuant to 28 U.S.C. 81292(b).

Factual Background

Méllberg enlisted a a Military Entrance Processing Station
(MEPS) in Lanang, Michigan in June of 1992. He filled out
two medicad evauation forms. On the firdt, an Applicant
Medical Prescreening Form, DD Form 2246, he answered that
he had never been hospitaized, never had any broken bones,
and had never been treated for any medica condition. On the
other, a Report of Medicd History, SF 93, he gave flatly con-



trary answers, indicating that he had been hospitdized, had
suffered broken bones, and had been treated for a menta con-
dition, describing the treetment as "family counsding” in
December of 1986. Despite the conflicting answers and indi-
cations of prior physica and menta problems, Mdlberg was
permitted to enlist without further questions being asked. Nei-
ther the examining physician nor the senior officer, who was
required by regulation to review the gpplication, initiated any
follow-up inquiries or investigation. This failure was arguably
contrary to controlling regulations. See Army Regulation
(AR) 40-501; Air Force Regulation (AFR) 33-3.

Méllberg reported for basic training to Lackland Air Force
Basein Texas at the end of June 1992. Within three weeks of
ariving a Lackland, Mdlberg was observed to be suffering
from nervousness, excitability, low sdf-esteem, excessve
swedting, and an inability to interact with fellow trainees. He
was referred to Behavioral Andysis Services (BAS) a Wil-
ford Hall, Lackland Air Force Base, for amental evaluation,
where he was diagnosed as having an Axis | "generdized
anxiety disorder with strong obsessive traits." It was "strongly
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recommended" Mellberg be adminigtratively separated from
the Air Force immediately and referred to civilian menta
hedlthcare upon discharge. Although this recommendation
was forwarded to Mdlberg's squadron commander, Méellberg
was retained by the commander and returned to duty.

In August 1992, Mdlberg reported for technica training to
Lowry Air Force Base in Colorado. While a Lowry, Mdlberg
was referred for menta health evauations on at least two
occasions for threatening to st fire to his roommate and for
garing a walls for extended periods of time. The records doc-
umenting these referrds are missing from Mdlberg's medica
records, possibly having been removed by Mdlberg himself

at alater date.

Méllberg joined the 92nd Maintenance Squadron at Fair-
child Air Force Base in Washington in April 1993. On June
2, 1993, Mdlberg's roommate complained that M lberg was
measturbating repeetedly in his presence and had exhibited
violent and threatening tendencies. As aresult, Mdlberg was



directed to undergo another mental hedlth evauation.

On June 14, 1993, psychologist Captain Alan London diag-
nosed Mdlberg with a generdized persondity disorder with
strong obsessve-compulsive tendencies and recommended he
be promptly separated from the Air Force. Méellberg's squad-
ron commander decided not to discharge him, however, after
speaking with Mdlberg's parents and Mdlberg himsdf.

After a public confrontation outside his roommate's work
center on September 1, 1993, M lberg underwent afollow-up
mental evauation. In an effort to resolve the conflict, Captain
London and psychiatrist Mgor Thomas Brigham held a meet-
ing with Méelberg, his roommete, and their first sergeant.
Alarmed by their observations during the mesting, Drs. Lon-
don and Brigham concluded that M lberg was dangerous and
arranged to have him admitted for psychiatric evaluation and
treatment.
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On September 9, 1993, Mdlberg was admitted to the medi-
ca center at Lackland Air Force Base for evauation by a
medica evauation board (MEB). Mélberg'sfirst MEB diag-
nosed an Axis | anxiety disorder and a paranoid persondity
disorder. Subsequently, an informa physica evauation board
(PEB) gave Mdlberg a 20 percent compensable disability rat-
ing due to his anxiety disorder, found him unfit for military
duty, and recommended his discharge. Méelberg demanded a
formal PEB evauation, which was scheduled for December 8,
1993. That PEB was deferred after Mellberg's mother came
to Texas and demanded an additiona evauation from acivil-
ian psychiatris.

On December 9, 1993, Dr. John J. Campbell submitted an
addendum to Mdlberg's MEB, downgrading the diagnosisto
Axis [l autism. Campbell noted that M lberg had d'marked"
impairment for military service and was "4 non-worldwide
qudified." On December 20, 1993, Melberg's MEB paper-
work was recalled from the PEB system and that disability
proceeding was terminated.

A second MEB, held on January 4, 1994, and based on
Campbdl's addendum, resulted in adiagnosis of Axisl|



autigtic disorder. The MEB recommended that Mdlberg be
discharged from the Air Force promptly, and suggested he be
"return[ed] to duty for appropriate adminisirative dispos-
tion." On January 10, 1994, without apparent explanation, the
Air Force Military Personnel Center vaidated Mdlberg for
return to duty.

Méllberg reported to Cannon Air Force Base in New Mex-
ico on March 1, 1994. On April 4, 1994, he was found riding
abicycle on the base's golf course and was detained by base
security. Because he was uncooperative and unresponsive,
Méllberg was taken to the hospita for aurindysis. It was dis-
covered that Melberg had checked out his medica file on
fase pretenses. Some of the records were eventually found in
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Méllberg's room but the records related to his evauations at
Lowry Air Force Base were not with them.

On April 20, 1994, Mdlberg was referred to still another
commander-directed evaluation. He was diagnosed with
autism and paranoid personality disorder by psychiatrist Cap-
tain Lisa Snow, who recommended discharge after reviewing
areport prepared by aclinical psychologist, Tracy Dillinger,
who had examined Mdlberg. The Cannon Air Force Base
commander adopted this recommendation, and on May 11,
1994, notified Mdlberg of her intent to discharge him for
conditions that interfere with military service.

Méllberg was honorably discharged pursuant to AFR 39-10
on May 23, 1994, and was given 60 days of medica careto
be performed at his option and two years of base exchange
and commissary privileges. After being observed on the base
at odd hours, Méllberg was barred from entering Cannon Air
Force Base (except for medicd treatment, and only if accom-
panied by military police) on May 25, 1994. Cannon did not
notify or warn Fairchild Air Force Base or any other base
where Méllberg had been Stationed.

Méllberg then traveled to Lackland Air Force Base and vis-

ited a psychiatrist who had treasted him previoudy. Theregfter,
he flew to Elmendorf Air Force Basein Alaska, gpparently in
search of Drs. London and Brigham. A week later, Mellberg



returned to Washington and purchased a semiautomatic rifle
and 75-round magazine.

On June 20, 1994, Méllberg arrived at Fairchild Air Force
Base by taxicab, unimpeded by base security. He entered the
Fairchild Medica Treatment Facility, sought and killed Drs.
London and Brigham, and fired numerous gunshots through-
out the complex. He was killed by a military policeman after
killing four people and wounding 23 others.
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Proceedings Below

The digtrict court evauated each of the plaintiffs negli-

gence clams to determine the gpplicability of the discretion-
ary function exception, ultimatdly concluding thet the
exception barred dl of the plaintiffs clams except for the
"negligent enligment” and "medicd mapractice’ dams It
entered judgment as to the barred clams and certified the case
for immediate review under 28 U.S.C. § 1292(b), noting that
the gpplicability of the discretionary function exception to
each of the clams represented a controlling issue of law. We
agreed and granted permisson for interlocutory apped. This
appedl by the government and cross-gpped by plaintiffs fol-
lowed.

TheFederal Tort Claims Act

Suits againgt the United States and its agencies are

barred by sovereign immunity unless permitted by an explicit
walver of immunity from suit. See FDIC v. Meyer , 510 U.S.
471 (1994). Congress waived the United States immunity
from suits for money damages for traditiond tort clams when
it passed the Federa Tort Claims Act (FTCA), 28 U.S.C.
88 2671-2680, which provides that "[t]he United States shall
be ligble, repecting the provisons of thistitle relating to tort
clams, in the same manner and to the same extent as a private
individua under like circumstances.” 28 U.S.C.§ 2674. This
broad waiver of immunity is subject to various limitations.

Only one exception is at issue in this case--the "discre-
tionary function" exception codified at 28 U.S.C.§ 2680(a).
That section provides that the FTCA's provisions shall not



apply to:

Any claim based upon an act or omission of an
employee of the Government, exercisng due care, in
the execution of a statute or regulation, whether or
not such statute or regulation be valid, or based upon
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the exercise or performance or the failure to exercise
or perform a discretionary function or duty on the
part of afederd agency or an employee of the Gov-
ernment, whether or not the discretion involved be
abused.

28 U.S.C. § 2680(a). The discretionary function exception is
designed to "prevent judicid “second-guessing’ of legidative
and adminigrative decisons grounded in socid, economic
and palitica policy through the medium of an action in tort."
United States v. Gaubert, 499 U.S. 315, 323 (1991). The
Supreme Court has also admonished that "it is the nature of
the conduct, rather than the status of the actor, that governs
whether the discretionary function exception gppliesin a
givencase" United Satesv. Varig Airlines , 467 U.S. 797,
813 (1984).

To determine whether the discretionary function excep-

tion is gpplicable, courts typicaly determine first whether the
chdlenged action involves an dement of choice or judgment.
See United States v. Berkovitz, 486 U.S. 531, 536 (1988). The
exception does not gpply when "afederd statute, regulation,

or policy specificaly prescribes a course of action for an
employeetofollow.” 1d. Second, assuming an action does
involve an dement of choice or judgment, courts must decide
whether that choice or judgment is of the type that Congress
intended the discretionary function exception to shield. 1d.

Only those exercises of judgment which involve consider-
ations of socid, economic, and politica policy are excepted
from the FTCA by the discretionary function doctrine. See
Vaig Airlines, 467 U.S. at 814. The United States has the
burden of proving that the discretionary function exception
applies. See Prescott v. United States, 973 F.2d 696, 702 (9th
Cir. 1992). In cases in which the exception does apply, the
court lacks subject matter jurisdiction over the action. See




Lesoeur v. United States, 21 F.3d 965, 967 (9th Cir. 1994);
Sabow v. United States, 93 F.3d 1445, 1451 (9th Cir. 1996).
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Meéellberg's Enlistment

At thetime of his enligment, Mdlberg completed Form SF
93, aReport of Medical History. On the form, Mdlberg
answered that he had been treated for amenta condition,
describing the trestment as "family counsding " somefive
years earlier. The issue that divides the parties here is whether
government regulations required it to obtain follow-up infor-
mation or whether, as the government maintains, there were
no regulations regarding further exploration by the examining
physician or the reviewing officer once prior physica or men-
ta illnesses were disclosed. It is undisputed that neither the
examining physician nor the senior liailson non-commissioned
officer required by regulation to review the report, see AFR
33-3, did any followup questioning about the mentd illness.
Méllberg was thus permitted to enlist in the Air Force without
the Air Force having obtained any information asto the nature
of his prior mentd illness or medica trestment for it.

The didtrict court held that Army Regulation (AR) 40-501
gpplied to the enlistment. It is undisputed that Chapter 8 of
that voluminous regulation, pertaining to various standards of
medicd fitness, requires that the examining phydcian a
enligment obtain darification and afull description whenever
the prospective enlistee responded affirmatively to any of the
questions regarding existence of prior treatment for a physica
or mental condiition.

The physician will summarize and eaborate upon
the examinegs medica higtory asreveded in items
8through 24 . . . cross-referencing his or her com-
ments by item number. All items checked in the
afirmative will be darified and the examiner will
fully describe dl abnormdities including those of a
nondisqualifying nature. Thisinformation is needed
to assg in evauating the examinee's background
and to protect the individua and the government in
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the event of future clamsfor disability or aggrava
tion of disahility.

AR 40-501, Chapter 8-14(d)(1).

The government maintains that Chapter 8 of AR 40-501 did
not apply to Mellberg's enlissment because it occurred a a
Military Entrance Processing Station (MEPS). For that rea
son, the government argues, the court should have looked

only to AFR 33-7, aregulation that generdly pertainsto the
operation of aMEPS, and Chapter 8 of that regulation, which
relates to the medical examination. Chapter 8 of AFR 33-7
expressy incorporates the medicd fitness standards for enlist-
ment in AR 40-501, Chapter 2. The Air Force stresses that the
Air Force MEPS regulation does not expresdy incorporate the
requirements of AR 40-501, Chapter 8. It urges us to conclude
that there were therefore no applicable controlling procedures.
According to the government, the manner in which the exami-
nation was conducted, no matter how negligent, was commit-
ted by Air Force palicy to the discretion of the examining
physician and reviewing officer.

It is hard for usto believe the Air Force would adopt
standards for medicd fitness, but refuse to adopt procedures
for implementing the standards. Nor is that position supported
by the record. Mellberg's examination was conducted by
using the very SF 93 form prescribed in AR 40-501, Chapter
8. Theform itsdf cdls for follow-up in the event of an affir-
mative answer to the question about prior treatment of a men-
tal condition. AFR 33-7, relied on by the government, does
expressly refer to Chapter 10 of AR 40-501; Chapter 10, enti-
tled "Medicad Examination Techniques,” prescribes, inter dia,
the procedures to be followed for afull medicd examination.
It assumes the completion of a Form SF 93 relating to a psy-
chidric interview by sating, "The psychiatric interview will

be conducted subsequent to the completion of al items on SF
88 and 93." Therefore gpplicable regulations appear to sup-
port plaintiffs postion that when the Air Forcein Mdlberg's
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enligment examination failed to follow up on his prior trest-
ment for amentd condition, the Air Force violated mandated
procedures.



The government aso contends that the district court erred
when it did not defer to a particular declaration by the Medi-
ca Standards Officer of the United States Military Entrance
Processng Command, Dr. Charles Arrants. His declaration
dated that in 1992 there were no regulations or guiddines
specificaly addressng what action should be taken when a
MEPS examining physician confronts an enlisment candidate
who reports a history of family counsding. The government
asks usto rely on this declaration as an authoritative agency
interpretation of its own regulations. See, e.q. , City and
County of San Francisco v. United States, 130 F.3d 873, 877
(9th Cir. 1997).

This affidavit gppears to have been prepared for thislitiga
tion and does not gppear to have been followed by the agency
itself. The digtrict court cited subsequent memoranda written
by Dr. Arrants and a colleague that conflicted with Dr.
Arrants declaraion. In an August 10, 1994, memorandum to
MEPS commanders, intended "to reemphasize proper proce-
dure for evaluation of gpplicants with a history of past psychi-
atric trestment,” Dr. Arrants advised that where prior
counsdling is disclosed, the actua counsdling records must be
obtained:

Whenever any psychiaric/counsding higory is
noted, the MEPS physician mug obtain al rdevant
civilian medicd counsdling recordsin order to evd-
uate the actua nature of the problem. If those
records reved that a disqudifying condition existed
in the pagt, the applicant must be found disqudified
regardless of his or her present state. (Emphasisin
origind).

This advice was echoed in afollowup memo by a subordinate,
Colond Wanda Wood, which stated again that the''long-
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gtanding policy on psychiatric history . . . has been to require
review of civilian medicd hedth recordsfor dl pogtive histo-
ry" and "to include any counsding of a menta hedlth nature.”
These memoranda prepared for agency use are more persua
sve than the declaration of Dr. Arrants prepared for litigation.



Also at enligment, the senior liaison non-commissioned

officer was required to review Médlberg's enligment forms

for disqudifying or questionable information, and to resolve
questionable information before continuing Méellberg's enlig-
ment. See ATCR 33-2, § 1-3(b)(4). His review was not com-
mitted to unbridled discretion either. He was required to see
that full disclosures were made.

We therefore affirm the district court's holding that

plaintiffs are entitled to proceed on their claim that the gov-
ernment negligently processed Mélberg's enlisgment by fal-
ing to undertake further mental or psychiatric review that
would have disclosed the existence of a serious mental condi-
tion. The government's threshold claim of sovereign immu-
nity on the ground of discretionary function must fail because
the gpplicable regulations and internd directives denied the
tregting physician and reviewing officer the discretion to qual-
ify Mdlberg for enlisment without following up on Mdll-
berg's admission of prior trestment for mentd illness.

Subsequent Failuresto Diagnose and Treat Méellberg
for Serious Mental Disorders

Maintiffs raise various clams under the FTCA for subse-
quent failures to diagnose, treat, and control Mellberg, despite
repested referras to physicians for evauations. The digtrict
court denied the government's motion to dismiss these clams
on immunity grounds, holding that they amounted to claims

of medica mapractice, and were therefore not covered by the
discretionary function exception. It relied upon Fang v.

United States, 140 F.3d 1238 (9th Cir. 1998); Lather v. Bea
die County, 879 F.2d 365 (8th Cir. 1989); and Collazo v.
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United States, 850 F.2d 1 (1st Cir. 1988). These cases are dl
examples of the now well-established principle that the dis-
cretionary function exception is intended to shield the govern-
ment from liability for the exercise of governmenta
discretion, not to shield the government from claims of
garden-variety medica mapractice.

The government argues that because the Air Force psychia-
trists and psychologists who evauated Méllberg were in each



instance carrying out a directive ordered by a commander

who was concerned less about Mellberg's well-being than his
fitness to servein the military, the physicians were perform-

ing adiscretionary policy-based function and are shielded

from lidbility under the FTCA.. It relieson Fogter v. United
States, 923 F.2d 765 (9th Cir. 1991), in which we held that the
dleged negligence of an FAA physician inissuing amedica
certificate for acommercid pilot, who later had a heart attack
during flight, was within the discretionary function exception.

Foster, and other cases upon which the government relies,
however, involve the evauation of individuas or programs

for specidized governmentd requirements, such asthe FAA
certification requirements a issuein Foster . See 14 C.F.R.
88 61.3(c) et seg. Andogoudy, in Consolidated Atmospheric
Teding v. Livermore Labs, 820 F.2d 982, 993-95 (Sth Cir.
1987), we consdered clams for radiation injuries resulting
from the Department of Defense's atomic wegpon testing pro-
gram, and held they fell within the exception. In Genera
Dynamics Corp. v. United States, 139 F.3d 1280 (Sth Cir.
1998), we dedlt with prosecutorid discretion, an inherently
governmentd function.

Inthis case, by contragt, the clam isfor negligencein
performing a function that is anaogous to functions per-
formed by professonasin the private sohere every day: the
diagnoss and trestment of mentally ill individuals The gov-
ernmental discretion exception should not apply.
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The digtinction we draw is not new, dthough thisisthe first
case of which we are aware involving mentd fitness examina
tions of members of the military. It exemplifies the distinction
between the exercise of governmentd discretion and non-
governmenta discretion. Professor Davis summarized it

cogently:

The discretionary function exception is limited to the
exercise of governmentd discretion and does not
apply to the exercise of nongovernmentd discretion
such as professond or occupationa discretion. The
driver of amail truck makes many discretionary
decisons but they are not within the exception



because they involve driving discretion, not govern-
mental discretion. The physcian a the veterans
hospital exercises professiond discretion in deciding
whether or not to operate; . . . he combines profes-
sond discretion with governmenta discretion when
he decides that budgetary restrictions require nonuse
of an especidly expengve trestment in absence of
specified conditions.

K. Davis, Adminidrative Law Treatise § 25.08 at 403-04
(Supp. 1982).

We drew this diginction quite explicitly in Fang, where
plaintiff chalenged the medicd trestment administered a the
remote scene of an automobile crash in anationd park. See
Fang, 140 F.3d 1238. We held that the government exercised
adiscretionary function when it decided the amount and qual-
ity of medica equipment it needed to maintain to respond to
accidents in infrequently visited areas of the park. Seeid. at
1243. Once emergency technicians arrived at the scene, how-
ever, the manner in which they conducted ordinary medical
procedures, such as administering splints and transporting the
patient, had nothing to do with policy congderations and
hence were not immune. 1d. at 1242. "[T]he United States is
not immune from dams which chdlenge the actuad adminis-

8184
tration of medica care by its employees when the clams do
not concern actions which are the product of judgment driven
by the consideration of competing policy-based choices.” Id.
at 1241-42.

In this case, plantiffs dams arisng out of the fallure

of Air Force physiciansto properly diagnose Mdlberg's con-
dition do not involve any competing policy congderations.
They involve performance of duties by professonals both
ingde and outside the military. They do not relate to any spe-
cia functions reserved to governmentad policy and expertise
and exempted from the FTCA's waiver of immunity. The dis-
trict court correctly held the claims should proceed.

Failureto Warn Employees of Fairchild Air Force Base



Thedistrict court dismissed plaintiffs claimsthat the
Air Force was negligent in failing to warn medica personnd
at Fairchild Air Force Base of Mdlberg's release from the
military. The plaintiffs contend that the court erred by relying
upon cases involving the application of dlegedly mandetory
directives to issue warnings of potentia hazardsin nationa
parks. See, eq., Blackburn v. United States, 100 F.3d 1426
(Sth Cir. 1996); Valdez v. United States, 56 F.3d 1177 (Sth
Cir. 1995); Childersv. United States, 40 F.3d 973 (Sth Cir.
1994). The plaintiffs suggest thet the court should have found
this case andogous to an ordinary date law negligence clam
not involving the exercise of discretionary, policy-based deci-
gonmaking. See Jablonski v. United States, 712 F.2d 391 (9th
Cir. 1983) (doctors failure to warn menta patient's girl-
friend, who was |ater killed, of patient's dangerousness not
discretionary function), overruled on other grounds, Matter of
McLinn, 739 F.2d 1395 (9th Cir. 1984).

This case, however, unlike Jablonski, does not involve
afailure to warn about any easily foreseeable physicd hazard
to particular individuas. The danger in this case was not so
eadly predictable, and the risks of causing unfounded darm
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werered. In addition, Méellberg's own privacy interests had
to be taken into account. We agree with the digtrict court that
the Air Force's decison not to warn Fairchild Air Force Base
of Mdlberg's release, though ill advised, brought into play
sengtive and competing policy condderations of protecting
safety while preserving resources and preventing unwarranted
darm for military employees.

Base Security at Fairchild

The digrict court also properly regected plaintiffs

clamsthat the security measuresin place at Fairchild Air

Force Base were negligently inadequate. Decisions by base
commanders regarding base security involve discretion and

the balancing of numerous policy consderations. See, e.q.,
Goldstar (Panama) SAA. v. United States, 967 F.2d 965, 970
(4th Cir. 1992); cf. United States v. Albertini , 783 F.2d 1484,
1487 (9th Cir. 1986).




Aantiffs argue that Fairchild was in violation of"manda:

tory minimum™ controls set forth in AFR 125-37. These
included perimeter fencing around Air Force inddlations, the
posting of warning Sgns, and barring taxis unless the person-
nel trangported possessed DOD credentids. The medica facil-
ity was not within the fenced and gated area, and Méllberg
arrived there by taxi without credentias.

Thereis no regulation, however, that requires a medi-

cd facility to be within the fenced ingdlaion. From this

record it does not gppear that the medicd facility a Fairchild
Air Force Base was consdered part of the "ingdlation” for
purposes of AFR 125-37. Air Force regulations are extremely
deferentid in granting the base commander discretion regard-

ing security:

The ingdlation commander, with the advice of the
RPEC, determines the degree of control required
over personne entering or leaving thebase. . . .
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[ The base commander,] in determining the strin-
gency of the controls [over base entry] used, must
consder theloca environment; the security priority
of assigned resources (AFR 207-1); the threet to the
base; pilferage problems; and base features that
might present sgnificant hazards to public safety.

AFR 125-37, 6-2.

Findly, aregulation specific to Air Force medica

facilities provides that such facilities are unique and that stan-
dard protection principles must be adapted to fit the needs of
the specific unit, as they must be open 24 hours aday "with
an entire cross-section of military and non-military personnel
flowing in and out a varioustimes" AFR 125-37, 12-2c. The
decision to locate the medical ingtdlation outsde the area
subject to more intensive security requirements was cons stent
with these congderations. The plaintiffs dlaims of negligent
security at Fairchild Air Force Base are therefore barred by
the discretionary function exception to the FTCA.

Méelberg'sReturn to Duty with a" Non-Worldwide



Qualified" Rating & Eventual Discharge

The facts surrounding Méellberg's trestment at Lackland

and Cannon Air Force Bases and his eventual honorable dis-
charge without medica treatment are rather confused. They
appear to form the basis of at least three claims (apart from
clams of medica mapractice) that present sufficient dlega:
tions that the government violated gpplicable regulations to
survive the government's motion to dismiss.

At Lackland, Mdlberg had aMedical Evduation

Board (MEB) evaution that resulted in his being rated "non-
worldwide qudified,” yet he was retained on active duty.
Paintiffs claim the applicable regulation, AFR 168-4, was
violated because it provides that a patient cannot be returned
to duty unless the patient is medicaly qudified for "world-
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wide military service." AFR 168-4, Chapter 13-22. Also, AFR
168-4, Chapter 13-32 provides that amedical treatment facil-
ity must communicate amember's medical status and duty
limitations when returning an Air Force member to duty fol-
lowing an MEB examinaion.2 The regulations do not vest dis-
cretion in the MEB to recommend areturn to duty if a
member recaives a non-worldwide qudified rating. See AFR
168-4, Ch. 13-22. Hence the government cannot rely on the
discretionary function exception to defeat plaintiffs cdam
that the government negligently violated this mandatory duty.

Smilarly, plaintiffs daim that Lackland's medicd facility

was negligent in failing to complete an AF Form 422, an eval-
uation used in connection with the MEB. This daim should
not have been dismissed. Such aformisrequired by AFR
168-4, Chapter 13-32 ("The servicing medical trestment facil-
ity mug provide a proper AF Form 422 . . ) (emphasis
added).

Once transferred to Cannon Air Force Base in March 1994,
Méllberg's bizarre behavior once again prompted his referrd
for amenta hedth examination. An exam conducted in con-
nection with his subsequent discharge proceedings resulted in
Méelberg being found "world-wide qudified,” and hence dli-
gible for release without medical redtriction. Paintiffs con-



tend that Mellberg's release should have been pursuant to
AFR 168-4, Chapter 12-98, an outprocessing provision that
requires adequate provison for medica care on release.3

2 AFR 168-4, Chapter 13-32 providesin part:

Physica Profile After MEB. The sarvicing medicd treatment
facility must provide a proper AF Form 422 for members
returned to duty following MEB action . . .. AF Form 422 isa
means for medica authority to communicate a member's medical
gatus and duty limitations to the member's commander, servic-
ing CBPO and other nonmedica agencies.

3 AFR 168-4, Chapter 12-98 providesin part:
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According to the plaintiffs, Mdlberg could not prop-
erly have been discharged pursuant to AFR 39-10, 5-11(i)(1),
because his recommendation for discharge was not"sup-
ported by areport of evauation by aboard certified psychia-
trigt or clinica psychologist™ which "state[d] the disorder is
S0 svere tha the member's ability to function effectively in
the military environment is significantly impaired, " as
required by AFR 39-10, 5-11. We agree. The record failsto
show that the menta hedth evauation relied upon by the gov-
ernment to judtify Mdlberg's separation complied with a
mandatory regulation. Mellberg was examined by Captain
Lisa Snow, a psychiatrist. Snow's May 5, 1994, memorandum
was relied upon in the letter notifying Melberg of hisdis-
charge from the Air Force. However, Snow was not board
certified at the time of Méelberg's evauation, as mandated by
AFR 39-10, 5-11, and her evaluation was not sufficient to
support the government's discharge of M lberg under AFR
39-10. Because the duty aleged to have been violated is man-
datory, the Air Forceis not entitled to immunity from chal-
lenges to Mdlberg's discharge under the discretionary
function exception.

Conclusion

The digrict court'sdismissd of plaintiffs damsinvolving
dleged violations of mandatory regulationsin connection

a A patient who does not exhibit suicidd or homicidd tenden-



cies may be released to the custody of the next of kin (at the

patient'srequest) . . . .

b. A patient who exhibits suiciddl or homicida tendenciesis

disposed of asfollows:

(1) A member or former member of the Armed Forces who

isentitled to trestment by the VA is
(A) Moved to ahospitd designated by the VA.

(B) Ddlivered to an acceptable state, municipal, or
civilian hospitd. This requires the request of the
next of kin and authorization for admisson from
the hospital concerned.
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with Médllberg's return to duty with a"non-worldwide qudi-
fied" rating and his honorable discharge is reversed, and those
clams are remanded to the digtrict court. The district court's
decision, dismissng the remaining clams except those arising
out of Mélberg's enlisment and aleged medical malpractice
by Air Force doctors, is otherwise affirmed. We express no
opinion on the merits of any of plantiffs daims, which we
return to the digtrict court for further proceedings. We hold
only that they are not barred by sovereign immunity.

AFFIRMED IN PART AND REVERSED IN PART. Each
party to bear its own costs.
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